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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-SAJ

TYSON FOODS, INC., et al.

Defendants.

TYSON DEFENDANTS’ NOTICE OF WITHDRAWAL OF REQUEST
FOR ORAL ARGUMENT ON DOCKET NOS. 64 AND 65 AND
SUGGESTION REGARDING JUNE 14-15, 2007 HEARING

Defendants’ Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc. and
Cobb-Vantress, Inc. (“Tyson Defendants”) hereby submit the following notice in
connection with the hearing scheduled for June 14 and 15, 2007.

1. All parties to this action joined in a request for oral argument on all
motions filed by the defendants seeking relief under Fed. R. Civ. P. 12(b) and 12(c). See
Joint Motion (Dkt. No. 1071). The Court has granted that request and has scheduled a
hearing for June 14 and 15, 2007 for oral argument on eight (8) different 12(b) and 12(c)
motions pending in this case. See 4/13/2007 Minute Order (Dkt. No. 1126).!

2. Given the stage of this litigation, it is in the best interests of all parties for

the June 14 and 15 hearing to proceed expeditiously. The Tyson Defendants intend to

' The Minute Order only lists the 12(b) motions. However, the Court clarified at the May 2, 2007
hearing that the parties would also be allowed to present oral argument on the 12(¢) motions (Dkt. Nos.
1004, 1064 and 1076) at the June 14 and 15 hearing if time permits. Three of the docket numbers listed on
the minute order (Dkt. Nos. 74, 90 and 91) are simply docketing entries by the Clerk of the Court related to
or referencing one of the eight motions set for hearing.
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present oral argument, where necessary, on all pending dispositive motions so that the
Court will be in a position to resolve those motions at its earliest opportunity following
the June 14 and 15 hearings.

3. In order to expedite the June 14 and 15 hearings and to ensure that
adequate time remains for oral arguments on all pending 12(b) and 12(c) motions, the
Tyson Defendants withdraw their request for oral argument on two of the 12(b) motions.
Defendant Tyson Poultry, Inc.’s Motion to Dismiss Count 3 (Dkt. No. 64) involves
discreet and uncomplicated legal issues arising from Plaintiffs’ claim under the Resource
Conservation Recovery Act. 42 US.C.A. § 6972. Defendant Tyson Chicken, Inc.’s
Motion to Dismiss Counts 4, 5, 6 and 10 (Dkt. No. 65) is based principally on a single
case — Connecticut v. American Elec. Power Co., 406 F.Supp.2d 265 (S.D.N.Y. 2005) —
and argues that certain claims advanced by Plaintiffs present non-justiciable political
questions. Both of these motions are well briefed by both sides and the Tyson
Defendants would request that the Court decide these motions on the briefs. In the
event, the Court has questions related to these two motions, counsel for the Tyson
Defendants will be prepared to answer such questions, but the Tyson Defendants do not
intend to consume valuable time during the June 14 and 15 hearing presenting detailed
oral argument on these motions.

4. While the Tyson Defendants defer to the Court on the sequence of
argument on the various motions to be heard on June 14 and 15, they respectfully make
one suggestion in regard to order. Defendants’ Motion for Judgment on the Pleadings in
Light of New Mexico v. General Electric (Dkt. No. 1004) should be argued before

Defendants” Motion for Judgment on the Pleadings in Light of Plaintiffs’ Constitutional
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Violations. Under either of these motions, the Court could rule that it is improper for the
State of Oklahoma to pursue the instant action through private attorneys under a
contingency fee agreement. The New Mexico Motion (Dkt. No. 1004) is based upon the
provisions of the Comprehensive Environmental Response Compensation and Liability
Act (“CERCLA”), 42 U.S.C. §§ 9601-75 (as interpreted by the Tenth Circuit), whereas
the Constitutional Violation Motion (Dkt. No. 1064) is based upon provisions of the
United States and Oklahoma Constitutions. Under the canon of constitutional avoidance,
this Court should first consider CERCLA’s statutory provisions and construe, if possible,
those provisions in a manner that will avoid the necessity to resolve the constitutional
questions raised in the Constitutional Violation Motion. See, e.g., Zadvydas v. Davis, 533
U.S. 678, 696 (2001) (invoking canon of construing statutes to avoid serious
constitutional questions); Edward J. DeBartolo Corp. v. Florida Gulf Coast Building &
Constr. Trades Council, 485 U.S. 568, 575 (1988) (holding that, under doctrine of
constitutional avoidance, courts will adopt any tenable interpretation of a statute that
avoids serious constitutional questions).

Dated: June 11, 2007

Respectfully submitted,

BY:__ /s/ Robert W. George
Robert W. George, OBA #18562
Michael R. Bond, appearing pro hac vice
Erin Thompson, appearing pro hac vice
KUTAK ROCK LLP
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 Telephone
(479) 973-0007 Facsimile
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-and-

Stephen Jantzen, OBA #16247
Paula Buchwald, OBA# 20464
Patrick M. Ryan, OBA #7864
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102
(405) 239-6040 Telephone
(405) 239-6766 Facsimile

-and-

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Timothy K. Webster, appearing pro hac vice
Jay T. Jorgensen, appearing pro hac vice
SIDLEY AUSTIN LLP

1501 K Street, N.W.,

Washington, D.C. 20005-1401

(202) 736-8000 Telephone

(202) 736-8711 Facsimile

ATTORNEYS FOR DEFENDANTS TYSON
FOODS, INC., TYSON CHICKEN, INC.,
TYSON POULTRY, INC. AND COBB-
VANTRESS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 11™ day of June 2007, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a
Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Tina L. Izadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Robert Allen Nance

Dorothy Sharon Gentry

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

J. Randall Miller
Louis W. Bullock
MILLER KEFFER & BULLOCK

David P. Page
BELL LEGAL GROUP

Frederick C. Baker

Lee M. Heath

William H. Narwold

Elizabeth C. Ward

Elizabeth Claire Xidis

MOTLEY RICE, LLC

COUNSEL FOR PLAINTIFFS

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley

drew_edmondson @oag state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons @oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren @riggsabney.com
sweaver @riggsabney.com
rnance @riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
Ibullock@mkblaw.net

dpage @edbelllaw.com

fbaker@motleyrice.com
lheath@motleyrice.com
bnarwold@motleyrice.com
lward@motleyrice.com
cxidis@motleyrice.com

smcdaniel @mhla-law.com
nlongwell @mhla-law.com
phixon@mhla-law.com

sbartley @mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

COUNSEL FOR PETERSON FARMS, INC.

R. Thomas Lay
KERR, IRVINE, RHODES & ABLES

Jennifer S. Griffin
LATHROP & GAGE, L.C.

COUNSEL FOR WILLOW BROOK FOODS, INC.
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Robert P. Redemann
Lawrence W. Zeringue
David C .Senger
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rredemann @pmrlaw.net
lzeringue @pmrlaw.net
dsenger@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders
E. Stephen Williams
YOUNG WILLIAMS P.A.

rsanders@youngwilliams.com
steve.williams @ youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
THE OWENS LAW FIRM, P.C.

James M. Graves
Gary V. Weeks
BASSETT LAW FIRM

gwo@owenslawfirmpc.com
rer @owenslawfirmpc.com

jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman

D. Richard Funk

P. Joshua Wisley

CONNER & WINTERS, PLILC

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West
THE WEST LAW FIRM

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Dara D. Mann

FAEGRE & BENSON LLP

jelrod@cwlaw.com
vbronson@cwlaw.com
bfreeman @cwlaw.com
dfunk@cwlaw.com
jwisley@cwlaw.com

jtuckercourts @rhodesokla.com
chtucker@rhodesokla.com
thillcourts @rhodesokla.com

terry @thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee @faegre.com
dmann@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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T also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

/s/ Robert W. George
Robert W. George
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